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Sex Offender Registration Orders

The Sex Offenders Registration Act 2004 (‘the Act’) came into operation on1October 2004. With the Sex Offenders
Registration Regulations 2014, the Act creates a system for imposing reporting obligations on peoplewho have
been convicted of an offence and who pose arisk to the sexual safety of others. This is designed to assist the
investigation and prosecution of any future offences and reduce the likelihood of re-offending, including by
preventing registrable offenders from working in child-related employment.

Information about the relationship between registration and the sentencing processis available in
the Victorian Sentencing Manual.

Sex Offenders Register

The Sex Offenders Registration Act 2004 establishes a Register of Sex Offenders. Itrequires registrable offenders
to reportspecified personal details for inclusion in the Register, and to reportas otherwise directed.

Access to the Register of Sex Offenders and any personal information contained in the Register is restricted.

Unauthorised disclosure of information on the Registeris an offence.!

Registration under the Act

The Act applies to any ‘registrable offender’. Subject to exceptions, a personis a ‘registrable offender’if he or
she:

o hasatany time beensentenced for a ‘registrableoffence’, is a ‘corresponding registrable offender’,
ora ‘New South Walesregistrableoffender’; and

e acourthas notmade aregistration exemption order.2
An offence can become a ‘registrable offence’ in two ways:

e automatically, as the Act lists certain offences as a ‘registrable offence’ when committed by an

adult;or

¢ following the exercise ofjudicial discretion, as an offence is a ‘registrable offence’ whenitleadsto a
courtmaking a sex offender registration order.3

' Sex Offenders Registration Act 2004 ss 63, 64.
* Sex Offenders Registration Act 2004 ss 6, 9, 10.
3 Sex Offenders Registration Act 2004 s 7.
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Automaticregistration of certain adult offenders

General principles

Subject to exceptions, an adult offender automatically becomes a ‘registrable offender’ when he or she is
‘sentenced’ for a ‘Class 1’ or ‘Class 2’ offence.*

Class 1 offences are listed in Schedule 1 0f the Act and Class 2 offences are listed in Schedule 2.
‘Sentence’ is defined to include:

e asentence within the meaning of the Criminal Procedure Act 2009 or the Children, Youth and Families Act
2005, including an order for the adjournment of a proceeding under section 59 of the Criminal
Procedure Act 2009;

e adeclaration under section 18(4)@) or 23(a) of the Crimes (Mental Impairment and Unfitness to be Tried)
Act 1997 that the accused isliable to supervisions under Part 5 of the Act;

e adeclaration under section 38Y(4)@) or 38ZD(1)(@) of the Crimes (Mental Impairment and Unfitness to be
Tried) Act 1997 that the child is liable to supervision under Division 5 of Part 5A of that Act;

e anorder that the accused be released unconditionally made under sections 18(4)(b), 23(b), 38Y(4)(b)
or 38ZD(1)(b) of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997;

e an order made under section 93 of the Sentencing Act 1991; and

e anyorder made under the laws of a foreign jurisdiction thatis equivalent to a sentence within the
meaning of the Criminal Procedure Act 2009 or the Children, Youth and Families Act 2005.5

A child offender is notautomatically registrable because he or she is sentenced for a Class 10r 2 offence.
However, a child may become ‘registrable’ if the court makes a sex offender registration order.®

* Sex Offenders Registration Act 2004 ss 6, 7. The exceptions relate to offenders sentenced before 1 October 2004, offenders receiving
foreign witness protection, and where the conviction or order is quashed or setaside.

5 Sex Offenders Registration Act 2004 s 3.

¢ Sex Offenders Registration Act 2004 s 7.
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Mandatory registration following detention or supervision orders for serious
sex offenders

Under the Serious Offenders Act 2018,a court can make an order requiring the ongoing supervision or
detention of a serious offender. If an offender received a custodial sentence for a ‘serious sex offence’” and is
notalready subject to the Sex Offenders Registration Act 2004, then the court must make a sex offender
registration order when the Court:

e makesor confirms a supervision order or a detention order;
e variesasupervisionorder;
e addsorremovesa condition ofa supervision order; or

e confirmsa condition ofa supervision or interim supervision order on a review.®

Discretionaryregistration: Sex offender registration order

Section 11 of the Sex Offenders Registration Act 2004 provides that the prosecution may apply to a court for a sex
offender registration order. Once the power to make a sex offender registration order is enlivened, the court
has discretion as to whether an order isjustified in the circumstances of the case.?

In Bowdenv The Queen,'® the Court of Appeal conducted a thorough analysis of the discretionary registration
process. In Sayerv The Queen, the Court summarised the following principles from Bowden:

(@) The inquiry whether to make a registration orderinvolves a two-stage process.

(b) The first question is whether the courtis satisfied beyond reasonable doubt that the person
poses arisk to sexual safety as defined.

(c) For the court to be so satisfied, the risk must be real rather than fanciful.

(d) The evaluation of risk is directed to the risk upon the offender’s release into the
community, assessed by whatis presently known.

(e) The second question, which only arises if the courtis satisfied that the requisite risk exists,
is whether the order should be made in all the relevant circumstances.

(D) The second stage involves balancing the identified risk, having regard to the purpose of the
Act, with the restrictions imposed on the offender’s right to enjoy freedom and autonomy
ofaction.

(g) The balancing exercise involves considering the magnitude and nature of the risk,
including the degree oflikelihood of the risk eventuating and the gravity of the harm, to
be balanced against the serious consequences for the offender.*

7 Thisis defined as an offence listed under Schedule 10of the Serious Offenders Act 2018.
# Serious Offenders Act 2018 s 341; Sex Offenders Registration Act2004 s 11(9).

°See Rv Chan [2006] VSCA 125 [15], [23]; Bowden vThe Queen (2013) 44 VR 229 [30].

" Bowden v R (2013) 44 VR 229.

" Sayerv R [2018] VSCA 177 [92].
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If the prosecution applies fora registration order after sentence is imposed, and the offender appeals against
the finding of guilt or sentence before the application is determined, then the registration application must
notbe determined before the appealis determined. 2

If the court grants the order, the offender becomes a ‘registrable offender’. A person remains a registrable
offender for life, unless the order is quashed orset aside, ** though the offender only needs to comply with
the reporting obligations for the period determined in accordance with SexOffenders Registration Act 2004 ss 34
and 3s5.

Threshold requirements

There are two stages to making a sex offender registration order:

e  First, the court mustbe satisfied that the conditions for making a sex offender registration orderare

present—that is, the personis guilty of qualifying offences and the judge is satisfied beyond
reasonable doubt that they pose the relevantrisk.

e Second, the court must determine whether, in all of the relevant circumstances, it should exercise
its discretion to make aregistration order.

Preliminary conditions

Asex offender registration orderis only availableif:

e acourthas found the offender guilty of an offence committed as an adult, other than a Class1 or
Class 2 offence;

e acourthas found the offender guilty of an offence committed as a child, including a Class 1,2,3 or 4
offence;

e acourtof aforeignjurisdiction has found the offender guilty of an offence committed asan adult
thatisnot a Class1 or 2 offence; or

e acourtof aforeignjurisdiction has found the offender guilty of an offence committed as a child,
including a Class1, 2, 3 0r 4 offence.’s

Forordersinrelation to Victorian offences, the prosecution must apply no later than 45 days after sentence
isimposed.

For orders based on foreign offences, a police officer may seeka sex offender registration order atany time.

> Sex Offenders Registration Act2004 5 11(6A).
13 Sex Offenders Registration Act 2004 ss 11(1), (11).

*“Bowden v R (2013) 44 VR 229 [30].

s Sex Offenders Registration Act 2004 s 11.
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General availability of order

Courts can make a sex offender registration orderin respect of any offence other than an offence thatleads
to automaticregistration.

In particular, courts are notlimited to making ordersin response to class 3 and class 4 offences, which
involve prescribed offences committed by a ‘serious sexual offender’.*¢

Courts have not defined the outer limits of offences that can qualify for a discretionary registration order.
However, because the Actis designed to reduce the risk of sexual re-offending (and not other forms of re-
offending), the offence which led to the application must be one thatharmed the sexual safety of one or
more persons, or wherere-offending in the same circumstances as the initial offence would fall within the
Act’s purposes.

Risk to the sexual safety of others

A court may only make a sex offender registration order if satisfied beyond reasonable doubt that the
offender poses a risk to the sexual safety of one or more persons or of the community. '8

Thisrequires a court to assess the level of risk an offender poses. There must be a ‘real’ risk—a fanciful,
theoretical, remote or imagined risk is not enough, as the court cannot be satisfied of such a risk ‘beyond
reasonable doubt’. The question is whether the offender will posea relevantrisk on their release from
custody, not whether they pose arisk at the time of sentence. ™

For example, the offender in Rv Chan was aged 26 at time of offending and had committed other sexual
offences when he was aged 11-13. Psychiatric evidence indicated a slight chance he would re-offend. The
Courtof Appeal held there was only a ‘remote’ chance he would re-offend, which was nota sufficientlevel of

risk to justify making a sex offender registration order.?

The risk mustbe ‘to the sexual safety of one or more persons or of the community'. Itis not necessary for the
court to identify a risk to particular individuals, or a particular class of people, and it does not matter
whether the offender knew the victim of his or her previous offending.?

The risk mustrelate to ‘sexual safety’, which includes a risk of another registrable offence occurring. The
courtisnot limited to considering physical safety, bodily integrity or contact offending. It may also consider
sexual conduct that poses a risk to the psychological wellbeing of others, such as wilful and obscene
exposure. %

' Sex Offenders Registration Act2004 s 8.

"7 DPPv Cartwright (2015) 45 VR 168 [20]; Blyss v Magistrates’ Court of Victoria [2016] VSC 548 [36], [45].
8 Sex Offenders Registration Act 2004 5 11(3).

"9 Bowden v R (2013) 44 VR 229 [33]-[36].
2Ry Chan [2006] VSCA 125.

* See Sex Offenders Registration Act 2004 s 11(4) of the Act and R v GJ [2008] VSCA 222 [88].
*2 See Bowden v R (2013) 44 VR 229 [31]; Blyss v Magistrates’ Court of Victoria [2016] VSC 548 [49], [73].
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Appropriatein all the circumstances

After a court has decided that there is a sufficientrisk to enlivenits discretion to make a sex offender
registration order, it must then determine whether, in all of the relevant circumstances, itis appropriate to
make a sex offence registration order.

Asthe Courtof Appeal explained in Bowden v R, this requires the court to balance the risk posed by an
offender and the likelihood of the risk occurring, against the weight of the restrictions that would be

imposed by the order.?
The primary question is the degree of risk. Considerations include:

¢ Themagnitude and nature of the risk;
e The gravity of the possible harm;and
e Thelikelihood of the risk eventuating.

These considerations mustbe balanced against the ‘onerous nature’ of the reporting conditions thatwould
be imposed on the offender. The question for the sentencing judge is whether itis reasonably necessary to
impose these conditions in order to giveeffect to the purposes of the Act.**

These onerous requirements includeboth the reporting obligations under the Actand the prohibition on
child-related work.2

Inundertaking the balancing exercise, the court will take into account the Act’s focus on the protection of
children.2¢

An expertreport may help the courtto assess the level of risk, but the absence of a reportis not
determinative.”

Relying on a faulty expertreport may lead to appealable error. For example, in Singh vR,an expertreporton
the appellant’srisk of reoffending referred to a previous charge of a similar nature. This ‘previous charge’
was actually an earlier allegation that never proceeded to trial. The Court of Appeal held that use of the
report, which was affected by this discontinued charge, led the judge to take into accountanirrelevant

consideration when exercising the power in section 11(1).®

%3 Bowden v R (2013) 44 VR 229 [40].
*+Bowden v R (2013) 44 VR 229 [41]-[42].
* Sayerv R [2018] VSCA 177 [103]-[105].
*¢Sayerv R [2018] VSCA 177 [106]-[107].
%7 Bowden v R (2013) 44 VR 229 [47].

8 Singh v R (2013) 41 VR 230.
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Courtresponsibilities upon offender registration

A court has interwoven responsibilities under the Sex Offenders Registration Act 2004 and the Sex Offenders
Registration Regulations 2014. These are to:

e notify ‘registrable offenders’ of their reporting obligations and the consequences that may arise if
they fail to comply with them;?®

e notify ‘registrable offenders’ of the length of their reporting periods, where those offenders became
registrable on the basis of a sentence imposed by the court;3°

¢ notify the Chief Commissionerof Police of the details of a sentence or order which has the effect of
imposing or removing reporting obligations; and3!

e determine applications for registration exemption orders.3?

Notice of reporting obligations and length

When an offender becomes a ‘registrable offender’ due to sentences or orders imposed by a court, that court

must ensure that the offender is given written notice of the length of their reporting period,33 their reporting

obligations and the consequences that may arise if they do not comply with those obligations.*

Assoonas practicable after a registrable offenderis sentenced for a registrable offence, a court musthand
the offender with a written notice (a ‘section 50(1) notice’) containing:

(a) the name of the registrable offender;
(b) a statement setting out—

(i) the obligations of the registrable offender to make aninitialreport (including the period
within which the initial report must be made); and

(ii) the obligations of the registrable offenderto make an annual report; and
(iii) the obligations of the registrable offender to report changes of personal details; and

(iv) the details the registrable offenderis required to report under section 14 of the Actand
under these Regulations; and

(v) the obligations of the registrable offender to report under sections 18, 19, 20 and 21 of the
Act (including the periods within which the reports must be made); and

(vi) the circumstances in which the registrable offender must make a reportin person; and

(vii)the form of identification to be presented by the person who makes a report; and

9 Sex Offenders Registration Act2004 s 50
3°Sex Offenders Registration Act 2004 s 50.
3' Sex Offenders Registration Act2004 s 51.
32 Sex Offenders Registration Act 2004 s 1A.
33 See Length of reporting period, below.

34 Sex Offenders Registration Act 2004 s 50.
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(viii) the documentation that the registrable offender must present to verify or support details
in the report;and

(c) a toll free telephone numberon which the Registrar can be contacted; and

(d) the consequences which may arise if a registrable offender fails to comply with their reporting
obligations;and

(e) the date of the notice;and

(f) the name, signature and position of the person giving the notice.35

While a section 50(1) notice is not required to state the reporting period,* a courtis separately obliged to

inform the offender of their reporting period in writing when itimposes sentence.*

The courtis notrequired to provide a section 50(1) notice ifithas already been provided by another person or
body.*®

A court may issue a further notice to correctan error ina previous section 50(1) notice.>

Length of reporting period

Sections 34 to 38 of the Act specify the length of time that a registrable offender must comply with reporting
obligations under the Act.

Section 34(1) applies different reporting periods to offenders based upon the combination of offencesin
respect of which the offender has ‘ever been found guilty’. This means that the court must take into account
both the offences currently before the court,and all previously proven offences.

For the purposes of section 34:

e multiple offences arising ‘from the same incident’ are counted as a single offence (and if any such
offenceisa Class 1 offence, the incident will be treated as a Class 1 offence);+°

o offencesarise ‘from the same incident’ only if they are committed against the same person withina
24 hour period.#

35 Sex Offender Registration Regulations 2014 rr 17, 18
3¢ Sex Offender Registration Regulations 20141 19.

37 Sex Offenders Registration Act 2004 s 50(5).

3% Sex Offenders Registration Act 2004 s 50(4).

39 Sex Offenders Registration Act 2004 s 50(5A).

4 Sex Offenders Registration Act 2004 s 34(3).

+ Sex Offenders Registration Act 20045 5(1).
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The following table summarises the effect of sections 34(1)and 35:

Findings of guilt by offence class and number Adult Reporting Child Reporting
(including previous findings of guilt) Period (s.34) Period (s.35(2))

One Class 2 offence 8years 4 years
Section 34(1)(a) Section 34(1)(a)
One Class1 offence Two Class 2 offences 15 years 72 years
Section 34(1)(b) Section 34(1)(b)
Two or more Class1 offences |Three or more One Class1offence  |Life 7Y5 years
Class 2 offences and one or more Class
or a single conviction for 2 offences Section 34(1)(c) Section 34(1)(c)
persistent sexual abuse of a
child under 16

Despite sections 34 and 35, if the court makes a registration order due to Serious Offenders Act 2018 s 341, the
reporting period is atleast1s years.*

Class1and Class 2 offences

Schedule 1 defines ‘Class 1 offences’. These primarily involve the sexual penetration of children.

Schedule 2 defines ‘Class 2 offences’. These offences involve the sexual abuse of children, including non-
penetrative child sex offences and non-child specific offences where committed upon children. Class 2 also
includes offences such as burglary (with intent to sexually assaulta child), child prostitution and child
pornography offences. Both schedules provide for repealed offences, inchoate forms of offences, and foreign
offencesidentified by regulation.

The significance of the distinction between ‘Class 1’ and ‘Class 2’ offences lies in the length of the reporting
period thatapplies.

+ Sex Offenders Registration Act 2004 s 11(10).
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Class 3 and Class 4 offences

Offenders found guilty of Class 3 offences are deemed to have been found guilty of Class 1 offences for the

purpose of determining the reporting period. Offenders found guilty of Class 4 (or ‘any other’) offences are

deemed to have been found guilty of Class 2 offences for that purpose.®

Class 3 and 4 offences are defined in section 8 of the Act by reference to the lists of offences in Schedules 3
and 4, subject to these limitations:

o the offence musthave been committed againsta person other than a child; and

o the offender mustbe a ‘serious sexual offender’, which is defined by section 8(3) as a person who has
been sentenced for two or more offences listed in Schedules 1 to 4.4

Course of conduct charges

A course of conduct charge is a single charge thatincorporates multipleincidents of the commission of the
same offence.” Conviction on a course of conduct charge counts as a single finding of guilt for the relevant
offence for the purposes of the Sex Offenders Registration Act 2004.

Retrospective operation

Offences committed before the Act commenced are counted for the purpose of determining the length of the
reporting period.*

Extended reporting period for offender on parole

Where areporting period would end while an offenderis on parole, their reporting obligations will
continue until the end of their full term of imprisonment. This addresses the circumstance where the
reporting period under section 35 is shorter than the period of parole supervision available under a

sentence.?
Advice to Chief Commissioner of Police

The court must ensure that the details of the sentence or order are provided to the Chief Commissioner of
Police as soon asis practicable when the court:

e makesanorder orimposes a sentence that has the effect of making a person a registrable offender;
e imposesany sentence ona personinrelation to aregistrable offence;

e determinesanappeal by aregistrable offender inrespect of a registrable offence or against the
making of a sex offender registration order; or

s Sex Offenders Registration Act 2004 s 34(4). See also R v Cheetham (2006) 13 VR 304.
# Sex Offenders Registration Act2004 s 8.

4 Criminal Procedure Act 2009 Schedule 1item 4A(2).

4 Sex Offenders Registration Act2004 5 34(2).

4 Sex Offenders Registration Act 2004 s 36.
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e makesanyorder that would remove a registrable offender from the scope of the Act.4?

Relevance ofregistration to sentencing

The Sex Offenders Registration (Amendment) Act 2005 amended the Sentencing Act 1991 to preventa court from

considering consequences under the Sex Offenders Registration Act 2004 when sentencing an offender.
Section 5(2BC) of the Sentencing Act 1991 provides:

Insentencing an offender a court must not have regard to any consequences that may arise under the Sex
Offenders Registration Act 2004 ... from the imposition of the sentence.

Before this section was in force, the consequences of registration under the Sex Offenders Registration Act

2004 may have beenrelevant to sentence only in exceptional circumstances. 49
Now, any consequence of registration under the Sex Offenders Registration Act 2004 is irrelevant to sentence. 50

Registration may be a relevant sentencing consideration for Commonwealth registrable offences when there
isan inconsistency between section 5(2BC) of the Sentencing Act 1991 and section 16A(2) of the Crimes Act 1914
(Cth). This circumstance islikely to be rare as, under the common law, registration will only be relevant to
sentencing in exceptional circumstances.!

Consequences of registration

When a personis classified as a ‘registrable offender’ under the Sex Offenders Registration Act 2004, they
become subject to employment restrictions and reporting requirements.

Employment restrictions

Part 5 of the Sex Offenders Registration Act 2004 prohibits registrable offenders from engaging in child-related

employment.

Section 68(1) makesitan offence for a registrable offender to apply foror engagein ‘child-related
employment’. The maximum penalty is two years imprisonment or a fine of 240 penalty units.

For the purposes of Part 5, ‘child related employment’ is defined to mean employment involving contact
with a child in connection with various services or institutions listed in section 67(1).

4 Sex Offenders Registration Act 2004 s 51.

4 DPPyv Ellis (2005) 11 VR 287.
5°R v Chan [2006] VSCA 125.
5'Rv ONA (2010) 24 VR 197 [130]-[135].
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Reporting requirements

An adultoffender is generallyrequired to report for a period of 8 years, 15 years or life. A child offender will
berequired to reportfor 4 years or 74 years.5?

The reporting obligation begins on the later of the date of sentence or the date of release from government
custody.s3 Reports are generally madein person to a police station. 5+

Content of first report

An offender’s firstreport must contain a full list of his or her personal details, including details of:

e name and aliases;

e previousnames or aliases;

e date ofbirth;

e general residential address orsufficient details to identify any place they regularly sleep;
e telephone number;

e email address;

e internetservice provider;

e online user names and identities;

e employmentdetails;

e cluband organisation affiliations (where there is child participation);

e motor vehicle details;

e permanentdistinguishing marks;

o foreignrelevantconvictions;

e anydetention since sentence in government custody for relevant offences;
e travel intentions;

e passportdetails.

The report mustalso advise the names, residential addresses, telephone numbers and ages of children with
whom the offender has contact.”

52 See Length of reporting period, above.

53 Sex Offenders Registration Act 2004 s 33.

54 Sex Offenders Registration Act 2004 ss 22, 23.
55 Sex Offenders Registration Act 2004 s 14.
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Ongoing reporting obligations

After the firstreport, aregistrable offender must continue to report:

e hisorher personal details to the Chief Commissioner of Police each year;3®
o changesto his or her personal details within seven days of the change;s”

e changesto his or her general residence or the name of each child with whom he or she has contact
within one day;ands8

o informationto permitthe authorities to keeptrack of the offender when he or she leaves Victoria
for two days or longer.5?

The Chief Commissioner places information from these reportsinto the Register of Sex Offenders. This
Register also contains details of the offender’s relevant offences and relevant to their reporting status.
Access to the information on the register is restricted.®

Suspending reporting obligations

Aregistrable offender whois required to report for the remainder of his or her life may, after 15 years of
reporting, apply to the Supreme Court to have his or her reporting obligations suspended.®

At any time, the Chief Commissionerof Policemay apply to a court for an order suspending a registrable
offender’s reporting obligations. The Commissioner makes the application to the highest court that

sentenced the offender for a registrable offence. %

A court mustnot make an order suspending reporting obligations unlessitis satisfied that the registrable
offender poses no risk or alow risk to the sexual safety of one or more persons or the community, and
suspending the registrable offender’s reporting requirements is in the publicinterest. The court must take
into account:

e the seriousness of the registrable offender’s registrable offences;
e the period of time since those offences were committed;

o the age oftheregistrable offender and any victims of the registrable offences, as at the time of the
offence, and the difference in their ages;

o the registrable offender’s current age;
e the registrable offender’s total criminal record; and

e anyother matter the courtconsiders appropriate.®

56 Sex Offenders Registration Act 2004 s 16.

57 Sex Offenders Registration Act 2004 s 17.

58 Sex Offenders Registration Act2004 s 17.

59 Sex Offenders Registration Act 2004 ss 18-21A.
¢ Sex Offenders Registration Act 2004 ss 62-66.
¢ Sex Offenders Registration Act 2004 s 39.

¢ Sex Offenders Registration Act 2004 5 39A.

% Sex Offenders Registration Act 2004 s 40.
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If there is a material change in the circumstances in which a suspension order was made, the Chief
Commissioner may apply to a court to revoke the order.*

Additionally, the Chief Commissioner of Police may, by written notice, suspend a registrable offender’s
reporting obligations fora period not exceeding five yearsif he or she think the registrable offender poses
no risk or alow risk to the sexual safety of one or more persons or the community. The Commissioner must
consider the same matters a court would consider when determining whether to suspend an offender’s
reporting requirements, as well as the extent to which the registrable offenderhas complied with their
reporting requirements, and their physical or cognitive capacity to comply with their obligations in the
future. The Commissioner may suspend the obligations more than once, and may cancel a suspension atany

time.%

Exempting or modifying requirements for child offenders

Ifa court makes a sex offender registration orderin respect of an offence committed as a child, the court may
exempt the child from any particular reporting obligation or modify any particular reporting obligation.
This exemption or modification remains in force while the offender is a child.%

Breach of reporting obligations

Sections 46 and 47 of the Sex Offenders Registration Act 2004 create offences for failing to comply with reporting
obligations.

Non-compliance on or after1June 2015

On 1 June 2015, the two offences previously established by sections 46(1) and 47 of the Sex Offenders
Registration Act 2004 were repealed and replaced with six new offences. The current offences distinguish
between the particular reporting obligation the offender failed to comply with, and between offenders who
fail to comply with a reporting obligation and offenders who knowingly provide false or misleading
information.

Section Offence Maximum penalty

Indictable offences relating to breaches of section 14 reporting requirements

46(1A) Without reasonable excuse, a registrable offender fails to comply with any of their | Five years
reporting obligations ‘in respect of details’ to which specified subsections in section

14 apply.

% Sex Offenders Registration Act2004 s 44A.
% Sex Offenders Registration Act 2004 ss 32, 45A.
% Sex Offenders Registration Act 2004 s 11(2B). See Registration Exemption Orders, below.
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47(2) Purporting to comply with reporting obligations, a registrable offender provides Five years
details to which specified subsections in section 14 apply, that they know to be false
or misleading in a material particular.

Indictable offences relating to breaches of ongoing reporting requirements

46(1) Aregistrable offender, without reasonable excuse, fails to comply with any ongoing | Five years
reporting requirement.

47(1) Purporting to comply with reporting obligations, a registrable offender provides Five years
details that they know to be false or misleading in a material particular.

Summary offences relating to breaches of section 14 reporting requirements

46(1B) Without reasonable excuse, a registrable offender fails to comply with any of their [ Two years
reporting obligations ‘in respect of details’ to which specified subsections in section
14 apply.

47(3) Purporting to comply with reporting obligations, a registrable offender provides Two years

details to which specified subsections in section 14 apply, that they know to be false
or misleading in a material particular.

The section 14 details which give rise to the indictable offences are:

e hisorher general residential address (or locality);

e hisorher telephone number;

e hisorheremail address;

e hisorherinternetservice provider;

e online user names and identities;

e the name of each child with which he or she has contact;

e inrespectofeach child with whom he or she has contact - the child’s age, residential address and
phone number (or the location where the contact takes place if these details are unknown);

e employmentdetails;

e cluband organisation affiliations (where child participation),

s foreignrelevantconvictions,

e detentionin government custody since sentence for relevant offences;

e hisorher passportdetails.®

The section 14 details which give rise to the summary offences are:

¢ Sex Offenders Registration Act 2004 ss 14, 46(1A), 47(2).
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e hisorhername (including those currently and previously known by);
o the period during which he or she was known by another name;

e  hisorherbirth date;

e hisorhermotor car details;

e hisorher tattoos or permanent distinguishing marks;

e travel plansatthe time of making the initial report.%

‘Reasonable excuse’and failing to comply

In determining whether a person had a reasonable excuse for failing to comply with his or her reporting
obligations, a court will consider:

o the person’sage;

e  whether the person has a disability affecting their ability to understand or comply with their
obligations;

o  whether the form of the notification the personreceived was adequate to inform them of their
obligations, having regard to their circumstances; and

e anyother matter the court considers appropriate.®

Aregistrable offender willnot be guilty of an offence of failing to comply with reporting obligations if they
had not yetreceived notice, and were otherwise unaware, of the obligationitis alleged they did not comply
with.”

Non-compliancebefore1June 2015

Before 1June 2015, sections 46(1) and 47 of the Sex Offenders Registration Act 2004 established only two offences
for failing to comply with reporting obligations:

e itwasan indictable offence, with a maximum penalty of five years imprisonment, if a registrable
offender failed ‘to comply with any of his or her reporting obligations withouta reasonable
excuse’;” and

e itwasa summary offence, with a maximum penalty of two years imprisonment, if a registrable
offender, in purported compliance with their reporting obligations under Part 3 of the Act,
furnished ‘information that the person knows to be false or misleading in a material particular’.”2

When the Sex Offenders Registration Amendment Act 2014 repealed and replaced these offences on1June 2015,

there were no relevant transitional provisions. This makes it likely that conduct occurring before 1June 2015
isexclusively dealt with under the old penalty regime, as section 114 of the Sentencing Act 1991 does notapply.

% Sex Offenders Registration Act 2004 ss 14, 46(1B), 47(3).

% Sex Offenders Registration Act2004 s 46(2).

7°Sex Offenders Registration Act2004 s 46(3).

7' Sex Offenders Registration Act 2004 s 46(1), repealed 1June 2015.
72 Sex Offenders Registration Act 2004 s 47, repealed 1June 2015.
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See Victorian Sentencing Manual 5.1.3 — Effects of alterations to maximum penalty for further
information.

Registration exemption orders

The Sex Offenders Registration Amendment (Miscellaneous) Act 2017 introduced ‘registration exemption orders’ to
allow a courtto exemptcertain young offenders fromthe reporting obligations they would otherwise be
subject to under the Sex Offenders Registration Act 2004.

Registration exemption orders areonly available to certain young peoplewho have been found guilty ofa
‘specified offence’. Section 4 of the Act provides an extended definition of ‘finding of guilt’ thatincludes
accepting a guilty plea.

Specified offences

A ‘specified offence’is a Class 1 or Class 2 offence listed in Schedule 5 of the Act.”3 This includes offences such
as sexual offences againstchildrenunder16,and child abuse material offences where the material
involves sexual content.”4

Who can apply for an exemption order?

Apersonwho hasbeen found guilty of one or more specified offences can apply for aregistration
exemption order if the followingconditions are met:

o the personwasaged 18 or 19 at any time during the commission of the offence;
e the personwasnotmore than g years of age atall times during the commission of the offence;
e the personhasnotbeen found guilty of another registrable offence thatis nota specified offence;

e the personhasnotbeen found guilty of another specified offencefor which an application for a
registration exemption order has been refused;

e the personwasnotaregistrable offender at the time he or she committed the specified offence to
which the application relates;

e the personisnota corresponding registrable offenderor a New South Wales registrable offender;

o the specified offence to which the application relates did not involve more than one victim, unless
the specified offence relates to possession of child abuse material or child pornography;

o ifthe applicationrelates to more than one specific offence, each specified offence relates to the
possession of child abuse material or child pornography, or each specified offence was committed
against the same victim.75

When to apply for an exemption order

Registration exemption orders were introduced on 1 March 2018.

73 Sex Offenders Registration Act 2004 s 3.
74 See Sex Offenders Registration Act 2004 Schedule 5, clause 1.
75 Sex Offenders Registration Act 2004 s 11A.
See also Explanatory Memorandum, Sex Offenders Registration Amendment (Miscellaneous) Bill 2017, 5
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An offender who becomes a registrable offenderafter 1 March 2018 mustapply for a registration exemption
order within six months after they are first notified of their reporting obligations.”®

Offenders who were already registrable offenders before 1 March 2018, must apply for a registration
exemption order either before1 March 2020, or within two years of when they are first notified of their
reporting obligations, whichever date islater.

An applicant must comply with their obligations under the Act while their exemption applicationis being
determined.”®

Making an exemption orderapplication

The registrable offender mustapply to the court thatimposed the sentence for the specified offence the
applicationrelates to. If there is more than one specified offence on the application, the offender mustapply
to the highest court that imposed sentence.”

Determining an exemption order application

A court may only declare that the applicantis notaregistrable offenderin respect of a specified offence if

satisfied, on the balance of probabilities, of three matters.®

First, the court mustbe satisfied that atall times during the offending, any victim of the specified offence
was of or over the age of 14 years, or that any person depicted or described in the material the offence relates
toisof or over the age of 14 years.

Second, the court mustbe satisfied that the applicant poses no risk or alow risk to the sexual safety of any
personin the community. In assessing this risk, the court hasregard to:

o the seriousness of the specified offence;
o the applicant’s and victims’ ages at the time the specified offences were committed,;

e  whether any victim of the specified offence was under the care, supervision or authority of the
applicantat the time of the offending;

o  whether any victim of the specified offence had a cognitive impairment or mental illness at the time
of the offending;and

o ifthe applicationrelates to more than one specified offence, the number and nature of those
offences, including whether they arose out of the same set of circumstances.

For the purpose of deciding if there is a risk, the court does not need to identify a risk to the sexual safety of a
particular person or a particular class of person.

76 Sex Offenders Registration Act2004 s 11C.
77 Sex Offenders Registration Act2004 s 73H.
78 Sex Offenders Registration Act 2004 s 11E.
79 Sex Offenders Registration Act 2004 s 11D.
¥ Sex Offenders Registration Act 2004 s 11B.

Last updated: 13 February 2019 19



Judicial
College of Sex offenders

Victoria Registration Act 2004.

Third, the court must also be satisfied that the applicant would notbe a registrable offenderbut for
committing the specified offence.

Inreaching its decision, the court must take into account any submissions made by the Chief Commissioner
of Police.

Effect of registration exemption order

After a court makes a registration exemption order, the applicant ceases to be a registrable offender. They
will no longer be subject to the obligations or restrictions the Actimposes.

Aregistration exemption order does not preventa person formbecoming a registrable offender if they are
sentenced for another registrable offence and no exemption orderis made.®

Appeals against registration

The Sex Offenders Registration Act 2004 does not provide aright of appeal againstautomaticregistration.

Likewise, it does not provide foran appeal by the Director of Public Prosecutions (DPP)againsta court’s
determination thatan offender is not subject to mandatory registration.

An offender has aright of appeal against the making of a discretionary order under section 11 of the Sex
Offenders Registration Act 2004. The appeal rightis availableunder section 278 Criminal Procedure Act 2009, as
section 3 of the Criminal Procedure Act 2009 defines ‘sentence’ to include an order made under section 11 of the

Sex Offenders Registration Act 2004.

The DPP may not have the power to appeal againsta court’s failure to make an orderunder section 11 of
the Sex Offenders Registration Act 2004. Under section 287 of the Criminal Procedure Act 2009, the DPP may

appeal a sentence when there is an error in the sentence that was imposed. This may not extend
to failing to make a sex offender registration order, which could be characterised as a failure to
impose a sentence, meaning there is no sentence for the DPP to appeal. However, this issue has

not yet been determined by a court. 82

¥ Sex Offenders Registration Act 2004 s 11E.

% See DPPv Cartwright (2015) 45 VR 168.
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